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Al connon law the real property of a
decedon’ could mot be subjected to the
payinent of simaple contract debts, and
wes uel subject to administration, but in
this, #5 i1 nearly all of the States, this
rule has vean changed by statute, and the
real pr perty while descending to the
heirs 1« rnade subject to the payment of
debts i1 the course of administration
and bocomes assets im the hunds of the
adminisirator for that purpose. Hence
it has been held that the Administrator
may have sueh an interest in the lands of
the decolent as would entitle him to re-
deem nud therefor entitle him to main-
lain i am action. In ene) case it is
said, “I1 is slso claimed that the suit is
impropeily bronght by the Administra-
tor, and  that the heirs should have been
made porties. Whether in such cases the
heirs a:a over necessary parties under
our sy~i¢in, where tha hill is filed for re-
denipti i, or to remeve an alleged eloud
in the shapo eof an undischarged mort-
guge. i' i5 Lot now impertant to examine.
* = ° % The Administrator being en-
titled under the statute te the possession
of the lands of his intestate, has such an
interest as entitles him to redeem or to
compel & release of a matisfied mortgage;
and it thie kheirs would have been proper
parties, the decree is nevertheless valid
inosn::h as it dees not complete justice
as it winnds previded it is sustained by
the pio JS

Euoa vs. Sutheriand, 11 Mich, 511,

5

Discissing the same guestion in an-
othor ~ase, the ceurt says: “It is said
that thiis bhill cannot be maintained by the

Administrator of Leaech. In England
nhere the real estate upon the death of
the intestate passes directly to the heir
and is uot assets in the hands of the Ad-
ministralor for the payment of debts, the
bill should be brought by the heirs. But
with u< the law is different. The aetion
ef ejeciment™is given to the Adminis-
trator and the heirs cannot have the ac-
tion vl there has been a division of the
estale under a decree of the prebate court

in casea where a division is neeess&ry.l

,ean the |

can he |

zht have a right to enforee the | : : !
| sels in his bands and the possession of

Duine, 9 Johns (N, Y.} |

_— <
It is thednty of the Administrator to pay
olf the de' ta nut of the personal estate, if
stflicient for wudd

for

FRARm (1N 1 pr« pare

Ll estate Ustribmtion among the

hairs.
necessity, be permitted to maintain a hiill
of this deseription as the only
ssceriaining what miay be due, it any-
thing, on the mortgage.”

treins of

Maorriam vs. Barton, 14 Vermont. 515,
It will be neted that the right of the
Adlministrator to maintain

radeem the intestate’s

an action to
land from a mort

gizeis based spon theex press provisions

To discharge this duty he must l|

= —

s oaden the Respondent, afiar the desthh of
Lhr Lhe
him

RLE Tee VORIt el alligen

trospas-, 1= owanld entitle as surh

Aty toy

Lil

ALy, untain actio

AL Lis
 TRY

i
of

i
int

vested m

el Litle

\' Ty Ve

e R Ei B vty Bis ddeat
(R - 1 S35 * P s el s, it
prelos i

ettt

nol i that the tit

vy e li‘

intesiate ves it the adwministrator in

this Stte (o Ny

Neither

VLGV,

w iy
this

purpis
woin bl thie | ol State,
tnder BN |

gelpinisirano

the law, making the landsassets in hi= | U

hands teo e adminisierad
to lim the
[ for the purj

Notwithstan

upon and

giv-

g gnt of pessessinn
theree ¥ adn

188 O st

vng our statule givi

the administrator sppointed therennds

the right of possession of the lands of
nol exempted, amd th

ud profits thereof [

and th

issues
“I' u-ll i

~ 11 Dz hands for o

Isiraiion,
v

I be ¢lainied

~tala beiween thein, and il

.

ral vrinciple of law minder  wiii

can be helid that a

W ug
a1

et

aginzl
onne 1= |

Lhe otliers.””
remsw VAL shack, os lowa, 113,
Court the 17 ni
Jobneon vs. M'owers,

the saane gquestion, quotes with apprs
from the opinion of Mr. Justice Grier
Slavey Thrashes

the following langn

Statesin Hgiriissinn

vs, in which he uses
“The

autherity

g Adminis
from thi
“oflicer of the govern-
nent whetd this goo of the intestate
te. bt
=ion l)_\ LT

IS eodisid

Lralor reseives
ordinary or othe
s
are st nz ants such posses-
interstate : nd
Iuty to pay his
Lin law as in
bound or

agaiust him.

WCmmiiind fen Bl

enerml "

i thaerefore

Judgment

iee, ated

erFluppsd Yy R

priv- |

Y et his representation of his interstate i< |

& gqualiticsd one and exiends not
the asscl=
i=diction,”

Jolinson vs, Powaoers, 139 1

The Talle 11
Fhe £allow g

barond
of wliich the ordinary had jur-
A R

authorities hold to the
silme eloe

I Worrne
S Am

Tav 5

s Law of Admir. See. 158
s N. H. 4%,
Deery =, Uary, LS,

Braitliwaite v<

e rist
aditds 000N

sHea. CATi
woptend o an aviion to

redean,

fore

trator can oly m: Lion le

deem «s

Lo A e asqels in his
hands for the putpase of administration
or to wili 1@ I8 eulit to the
sion, thea it Le elaimed
has any power or right u«

action as to lands

el Po=sea-
vannot that he
inaintain such

which are noet as-
which he is not entitled to.

Considering aow the right of an Ad-
ministrator appeinted nnder the law of
this State to maintain an action for dam-
agesin the mature of waste cowmmitte:d
after the death of the intestate by a
mortgages upon the mortgagel premises
situated in unother State, it is clearly ap-
pareut that if the rule laid down in the
authorities above cited prevaila here, ne
stich autherity, power, or right exists.
If such claim for allowance for damages
by waste can be made only in actions to
foreclose or redeem under the reason
given, then the Administrator cannot
maintaio an action in waste committed
by a morigagee upon the mortgaged
premises in an independent action. It
may with show of reason, be claimed,
that the rights of a mortgagee anda
merigagor with reference to the posses-
sion of the mortgaged premises, have
been changed by our statute, which de-
clares thata mortgage of rea! property
shall not bedeemed acenveyance what-
ever its terms, so as to enable the swner
of a mortgage to recover the posseasion
of the real preperty witheut foreclosure
and sale.

Gen. Stats, Sec, 3284,

The morigagee, under the above pro-
vision, not baving the right te recover
the possession of the morigaged prem-
ises before foreclosure and sale, huas no
right to the pessessien, therefore his
entry upon the mortgaged premises and
cuiting the timber thereon was without
authority of law—a trespass, for which
hashould be held liable in damages to
the proper parties in a court of com-
petent jurisdietion, If this be the ecorrect
'[ view of the law, then hemust be held
‘ liable for such damages under that sec-
| tien &f our statnte which gives a right of
| action to the “owner of such land”
| against any person who shall eut down,
| carry away any of the trees ortimber
] thereon without lawful authority.
l
f
|
|

(zen. Stats, Sec. 3975,

Can it be claimed under these pro-
visions of the law that the administrator
appointed by the District Court of this

| Stale is in any seuse such am owner of
the lands situated in California upon

v Bney. of Law, 1st Ed., 427,
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I complaint “does
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favor of the Plaintin

Defendant.” Judgment

was given 1o the etleet that the Plainud
recover nothing from the Defendant, and

that the Defendent recover his costs of
the Plaintifi taxed at the =um of three

dollars. This appeal is taken from the
judgment and from the order sustaining

the demiurrer.

It appears from the complaint that said |
William Price died intesta ¢ in October, |
1807, at Washoe County, State of Nevada
the place of his residence; that said Al-
bert F. Price was duly appointed admin-
istrator of the estate of said deceased by
the District Court of said County, and

that he dualy qnalified and entered upon

in

[ his daties as such Administrator; that in

the year 18, said William Price bor-
rowed ene thousand dollars of the de-
fendant, a resident of said eounty. and
then and there executed to defendant his
promissory note therefor and thereupon
to secure the payment of said note ex
ecuted to the defendun’ a mortzyge on

certain section of timber land belonuging
to said Pricecontaining six hundred and
forty acres and mituated in Nevals
County, State of California; that in Jun-
uary, 1847, default having been made in
the payvment of said note, Price at the re-
quest of the defendant exeeuted and de-
livered to him at said Washoe County, a |
deed of conveyance for said land and |
premises; that said deed was absolute in
form, but executed by Price and received
hy the Defendant only as security to se- |
cure the payment of said promissory
note, and other suins advaneed by e
fendant on account of said land; thaL|
said deed was duly recorded in the office |
of the County Recorder of said Nevada |
County, State ef California, on the 9th
day of Januury, 1897; that at the time of
the execution of said deed and at the
date of the death of Williamn Price said
land was heavily timbered with trees
suitable for the manufacture of lumber,
sawed timbers and firewood; that said
land with the tinber standing thereon
was worth at said dates twelve thousand
dollars; that the Defendant since the
death of said Price and without the per-|
mission of anyone representing said
estate, and without authority from any
source, willfully enter ed upon said land,
erected thereon a sawmill, cut down al
large number of the trees standing
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lamt in the State of Nevada, the

plitce of his residanes, by the i
this State ol any process or notice thiat it
may issue. We cannot presnme that the
PDefendant would voluntarily  appear in
suitch action and subinit his person to the
jurisdietion of such court, An
trator appointed in California could not
maintain such an action in a court in the
State of Novada, If such action cannot
maintained ina Nevada court then
the Defandant may retain said lamber
and timber er the proceeds of the sale
thereof to his own use,although,as shown
by the complaint and admitted by he De-
fendant, as the case now stands, the same
is not his property.

adlminis-

he

In Edwards, Curator vs, Ballard, 14 La.
362, it in held, that although no real aetion
would lie in Leuisiana for lands sold in
Mississippi, yet a suit brought to recover
the proceeds of those landa from a de-
fendant domiciled In Louisiana wonid
fall within the jurisdiction of the Louis-

| fans courts.

In most of the States, under the com-

f men law and the statutes, the ceul estate

uf the deeeased person descends directly
to the beir or devisee, without passing
through the custody of the exocutor or
adiministrator; from this rule counsel
sgems to base his contention that the
not maintain an action
against the Defendant enany cause accru-
ing with respect to real ostate after the
death of the imtestate, even though Lhe
property was situated in this State, that
the right of action would belong solely
te the heir or devisec. But in several of
the States, including Nevada, California,
Alabama and Minnesota. the personal
rapresentative is entitled to the pos .es-
sion and control, for the purpose and
during the term of the administration, of
the real as well as the personal propertiy
of tho decedent. (Woerner, Sec. 3i7;
Statutes of Nevada.) For particalar
purpeses the letters ol administration
relate back to the timeof the death of the
intestate and vest the property in the
administrator frem that time. On this
principle an administrator may maintain

| trespass for injuries to tho gaoods of the

interstate committed after such death
| Woeraer,
Nee, 173).

And where the administrator nuder the
stalinte is put into pessession of the real
estate us well as the personal  estate, any
action necessary o protect the same
against wrong doers, or to recover dam-
ages for injuries thereto, including eject-
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wonld simply take the ol the
Defendant and place it inthe Plaintif] as
administrator, showing that 1he property
belonged to the estate of the decoused,
whereas, it now appears of record in the
Recorder’s oflive of Nevada County, Cali-
firnia, te belong te the Defendant.
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involved 1may be situated the

State.

From the allegations of the complaint
it appears that the Defendant has unlaw-
fully appropriated a portion of said prop- |
erty of said estate. The deed prayved for
would be a means to prevent further un
lawful appropriation and preserve the re-
mainder of said property to said estate

within

good conscience de-
mand.
That the complaint shows that

one is entitled at least to reeover

some
a per-

for said value of said lamber and tim-
hers, less the said sum due the Defend-
ant, and a decree declaring that said Jdeed
to Defendant is & mortgage, and requir-
to execute a deed to said land
and to give up said promissory note, T
think cannot be reasonably disputed.

ing him

The vital question in the case is: Isl
the Plaintifl entitled to such a judgment
and decree? If so he can prosecute this
action therefor. The moneys collected
on such judgment by the Plaintitl would |
properly be assuts of said estate and sub- |
ject to the payment of resident and non-
resident creditors of the intestate who
have presented, er who may present
their claims in pursuance the pro-
visions of the statute. The poliey of the
ia v in every State is to subject all the
properly of the decedent, real and per-
to tiue pavment of the cred-
itors of the except certain
reasonable exceptions for the benelit of
his family. Ifthe Plaintifl cannot main-
tain this action to recover such judgment
then the heirs alone may the De-

nl’

sanal,
decedont,

Sie

I['mninnLnn-l recover the wvalue of said

lumber and timber for their own use and
deprive all of said creditors thereof, in
contravention of said poliey, for if the
administrator coald compel the heirs to
account for the moneys collected of the
Defendant for the value of said property, |
I see no reason why he may not umin*:
tnin the action against the Defendant for |

said value. Such judgment in favor of |
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Restore  Vitality, Lost Vigor and Maahood.
Cnre Impotency, Night Emissionsand

rasting diseases, al
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cretion. A nerve tonie and

blood builder.

Brings the

pink glow to pale cheeks and

restores the fire of youth.

gt By mail 50e per box, 6 boxes
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tee to cure or refund the money.
Send for ciroular. Address,

NERVITA MEDICAL CO.
Clinton & Jackson Sts., CHICAQO, Ni}.
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